Bauer, Jaime (DEQ)

From: Meade, Veronica [vmeade@hampton.gov]

Sent: Tuesday, March 31, 2015 11:22 AM

To: Bauer, Jaime (DEQ)

Cc: Davenport, Melanie (DEQ); Paylor, David (DEQ)

Subject: FW: Hampton's Comments to Draft MS4 Permit

Attachments: FINAL Hampton Comments on VA0088633 MS4 Permit.pdf; 2015-03-25_Ltr. HRPDC to J.
Bauer.pdf

Dear Ms. Bauer:

Attached please find the City of Hampton's comments to the draft MS4 permit and HRPDC's letter of attachment. We look
forward to meeting with you on April 13 to negotiate these items. Please do not hesitate to contact us before then if you
have any questions or concerns.

Best regards,

Veronica E. Meade

Senior Assistant City Attorney
City Attorney's Office

22 Lincoln Street

Hampton, VA 23669

Tel: (757) 727-6120

Fax: (757) 727-6144

CONFIDENTIALITY NOTICE: This email message, including any attachments, is for the sole use of the intended recipient(s) and
may contain information that legally is privileged, confidential, and/or otherwise

legally exempt from disclosure. If you are not an intended recipient,

you are not authorized to read, print, use, copy, disclose, or disseminate this message or any part of the information
contained in this message. If you have received this communication in error, please notify the sender immediately by email
and destroy all copies of this message and any attachments. Unintended transmission shall not constitute waiver of the
attorney-client or any other privilege.



HAMPTON VA

March 31, 2015

VIA ELECTRONIC MAIL

Ms. Jaime L. Bauer

Environmental Specialist II

MS4 - Team Leader

Virginia Department of Environmental Quality
P.0.Box 1105

Richmond, VA 23218

RE:  City of Hampton Comments on DRAFT Authorization to Discharge under the
Virginia Stormwater Management Program and the Virginia Stormwater
Management Act

Dear Ms. Bauer:

Thank you for the extension from February 27, 2015 to March 31, 2015, to allow
additional time for owner comment on the draft Authorization to Discharge under
the Virginia Stormwater Management Program and the Virginia Stormwater
Management Act (Phase I MS4 Permit).

The City of Hampton (the “City” or “Hampton”) prefaces its comments with
information that is specific to its demographics. Based on the most current data per
the United States Census Bureau, Hampton has the second smallest population
(136,699), the third lowest median income ($50,705), and the third highest
vulnerable population (17.1%) of the eleven (11) Phase 1 municipal separate storm
sewer system (MS4) communities in Virginia.! Vulnerable populations are
households receiving public assistance, elderly households, and include a
percentage of households in poverty or just above the poverty threshold.

Financial Capability

The stormwater utility competes with other City utilities and services, such as
wastewater and solid waste. Per the Environmental Protection Agency (EPA)

1 See U.S. Census Bureau: State and County QuickFacts at https://quickfacts.census.gov. Population
based on 2013 estimate and median household income, from 2009-2013 data.
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City of Hampton Comments on DRAFT MS4 Permit

memorandum dated January 13, 2013, referencing “Assessing Financial Capability
for Municipal Clean Water Act Requirements,” “the financial capability of a
community will be considered when developing schedules for municipal projects
necessary to meet Clean Water Act obligations.”

The City’s preliminary planning estimates to implement the Permit are well beyond
present expenditures of the current MS4 permit and planned Chesapeake Bay total
maximum daily load (TMDL) cleanup efforts.

In the southeast region of Virginia, the City’s program, although robust, is one of the
smallest Phase I MS4 programs. In addition, the City also is impacted by one of the
highest rates of sea level rise in the United States. It is economically challenged by
the ability to prevent flooding and to provide both wastewater and stormwater
improvements to water quality. Furthermore, Hampton is being held to the same
numerical reporting requirements as the larger MS4 programs. As a Chesapeake
Bay Preservation Act community since 1991, Hampton has exhibited its
commitment to improve water quality; however, financial capability cannot be
ignored in the development of this permit. Therefore, the City respectfully requests
that Hampton'’s program be assessed and revised accordingly.

Federal and state agencies additionally recognize that size matters. First, the
precedent was set in distinguishing between Phase I and Phase II localities.
Secondly, the 1990 Decennial Census reports Hampton’s population as 133,793.
Pursuant to 40 CFR § 122.26(b)(7), Hampton is a medium MS4, that is, it has a
population between 100,000 and 250,000 as determined by the 1990 Decennial
Census by the Bureau of Census. Therefore, the City respectfully submits that
further gradations of capabilities among Phase I localities likewise should be
acknowledged.

Further, agricultural sources are known to be the largest cause of stormwater
pollution. In fact, the EPA, referencing the latest National Water Quality Inventory,
acknowledges that “agriculture is the leading contributor to water quality
impairments.”? Hence, the City objects to shouldering the burden of cleanup that
rightfully should be placed on the agricultural community.

The City, as a member of the Hampton Roads Planning District Commission
(“HRPDC”) and one of six regional Phase I MS4 jurisdictions, concurs with and
hereby incorporates comments in the March 24, 2015 letter from the HRPDC to your

Z  See article entitled “Nonpoint Source Pollution: The Nation’s Largest Water Quality Problem” at
http://water.epa.gov/polwaste/nps/outreach/pointl.cfm; see also Natural Resources Defense
Council article entitled “Stormwater Strategies” at
http://www.nrdc.org/water/pollution/storm/chap2.asp.
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office, attached hereto, and attachments to the HRPDC letter. = Thus, the City
respectfully submits the following comments on the Draft MS4 Permit No.
VA0088633 dated January 23, 2015 (the “Permit”), and its recommendations are
highlighted in bold opposite each reference to the Permit.

Permit Section

(page number)

Comments

Part I-Authorization, Effluent Limitations and Monitoring Requirements

A. Discharges Authorized Under This State Permit

Part [.A.3.
(pg- 3)

The requirements to use legal authority to “control the
contribution of pollutants,” “prohibit illicit discharges,” and
“control the discharge of spills” is unachievable. Legal authority
does not give the City the ability to control or prohibit any
activity on private property. Enforcement is the mechanism to
achieve compliance.

Consider modifying the language in this section to more
accurately reflect the City’s enforcement authority.

Part [.A.4.
(pg- 3)

The specific reporting requirements demand a copy of the
current year’s fiscal budget be submitted with each Annual
Report. This is not part of the Clean Water Act and is not a
requirement in the Code of Federal Regulations (“CFR”). The
actual test of compliance with the Permit is completion of the
requirements in the Permit and the City’s Stormwater
Management Program Plan, not its budget.

Consider removing this requirement.

Part [.A.6.
(pg- 4)

The specific reporting requirements indicate that the first Annual
Report will describe implementation of the MS4 Program Plan,
and the fourth Annual Report will become the updated MS4
Program Plan. The City will need at least one year to develop the
MS4 Program Plan.

Consider making the MS4 Annual Report and the MS4
Program Plan two separate documents wherein the MS4
Program Plan spells out roles, responsibilities, and
procedures for implementing Permit requirements; and the
Annual Report will be a compilation of specific tasks that
were accomplished in that permit year. Alternatively,
consider providing guidance on the format of the
consolidated document.

Page | 3




City of Hampton Comments on DRAFT MS4 Permit

Permit Section

(page number)

Comments

B. Stormwater Management

Part [.B.2.a.
(pg. 6-7)

Under the specific reporting requirements, the Virginia
Department of Environmental Quality (DEQ) requires the City to
include a list of grandfathered projects in the initial annual
report. The City should not be required to track and “make-up”
quality reductions for projects that were designed and
constructed according to State Code.

Consider removing this requirement.

Part I.B.2.b.
(pg- 7)

There is no requirement in the CFR for this retrofitting on prior
developed lands section. The number of projects (7) is arbitrary
and is not based on either the City’s Chesapeake Bay TMDL Phase
II Watershed Implementation Plan (WIP) or the results of the
City’s watershed master planning program. While a similar
requirement has been included in other Phase I draft permits,
these other permits specify that these projects are conceptual
and not “completed projects” as indicated in the Permit. There
are no requirements to retrofit any projects in the CFR. The City
has committed to developing two projects and implementing
numerous identified activities under its Chesapeake Bay TMDL
Phase Il WIP, which should be the City’s only obligation.
Consider removing this section in its entirety because the
City may be able to meet its 5 percent reduction requirement
in less than 7 projects.

Part
[.B.2.d.(1)(b)

(pg- 8)

There is an existing state program that certifies nutrient
management application (Virginia Nutrient Management
Program). Recordkeeping and reporting are included in 4VAC 50-
85-100. Certified nutrient management planners file annual
activity reports.

Specify the federal or state regulatory reference that
requires nutrient management plans for areas of more than
one acre or consider removing the requirement for areas
greater than one acre.

Part[.B.2.d.(4)
(pg- 8)

All commercial applicators of pesticides are certified through the
Virginia Cooperative Extension. There is an existing state
program for the regulation of application of pesticides. Records
are maintained for two years by commercial applicators and
registered technicians.

Specify the federal or state regulatory reference that
requires Integrated Pest Management Plans or consider
removing this requirement.
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Permit Section

(page number)

Comments

Part I.B.2.e.(2)
(pg. 9)

This section discusses illicit discharges and improper disposal.
Section (2) specifically addresses the evaluation of sanitary sewer
lines to minimize exfiltration from the sanitary sewer system to
the MS4. While cross connections and sanitary sewer overflows
are typical sources for illicit discharges to the MS4, cross
connections are identified more efficiently through inspection of
the storm sewer system, and the specific requirement to evaluate
a specific amount (270,000 feet) of the sanitary sewer system will
provide minimal information in the identification of illicit
discharges.

Consider removing this section since this requirement is not
a normal activity for a stormwater program, and this
requirement is part of the DEQ State Water Control Board
Special Order of Consent.

Part I.B.2.e.(3)
(pg.9)

40 CFR § 122.26(d)(2)(iv)(A)(1) requires “a description of
maintenance activities and a maintenance schedule for structural
controls to reduce pollutants (including floatables).”
Consider removing this requirement as the City has not
identified floatables as a problem area, and this requirement
is more applicable to northern Virginia localities.

Part [.B.2.e.(6)
(pg-9)

This section includes the requirement that “the permittee shall
require the elimination of illicit discharges and improper disposal
practices within 30-days of discovery.” In certain cases (eg.,
industrial VPDES permit holders, VDOT, other MS4 permittees),
the City may not have the authority to require elimination. The
City only has jurisdiction to act in certain circumstances, and this
requirement will place an undue burden on the City that it may
not have the authority to perform.

Consider modifying the language in this section to more
accurately reflect the City’s enforcement authority.

Part I.B.2.f. This section requires the prevention of spills. This requirement is
(pg. 10) not achievable since spills often result from accidents.

Consider revising this section.
Part [.B.2.g. This section includes the term “significant pollutant loading;”
(pg. 10) however, “significant” is subjective and not defined.

Consider defining “significant.”
Part I.B.2.g.(2) Facilities with Virginia Pollutant Discharge Elimination System
through (5) (VPDES) permits should be regulated by DEQ, not the City. If
(pgs. 10-11) facilities cannot be regulated under a State program, then they

cannot be regulated by the City since Virginia is a “Dillon rule”
state.
Consider removing these unfunded mandate requirements.
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Permit Section

(page number)

Comments

Part I.B.2.h.
(pgs. 11-13)

Throughout this section, stormwater management (SWM) facility
seems to be used interchangeably with best management practice
(BMP). BMP is defined in Part L.LF., and SWM facility is defined in 9
VAC 25-870-10. “Storm Drainage System” is not defined in the
Permit, the Virginia Stormwater Management Act (VSMA), the
Virginia Stormwater Management Program (VSMP) Regulations
or the Federal National Pollutant Discharge Elimination System
(NPDES) rules (40 CFR Part 122.2).

Please define these terms and use them consistently
throughout the Permit.

Part
[.B.2.h.(1)(a)

(pg.11-12)

This section addresses operation and maintenance of stormwater
management facilities owned and operated by the City. The
requirement for adequate long-term operation and maintenance
is part of the VSMP regulations and does not need to also be
included in the MS4 Program Plan.
Consider modifying this section.

Part
[.B.2.h.(1)(d)

(pg. 12)

This section requires inspecting 100% of the storm sewer
system. Some of the system may be unmapped or submerged due
to tidal influence. Cave-ins or maintenance items are identified
for action through the City’s 311 Customer Call Center.

Consider modifying this section to allow for inspection to be
prioritized based on age of the system and need, with the
oldest areas and those requiring repairs or maintenance
being inspected first.

Part
[.B.2.h.(1)(e)

(pg.12)

The City is required to comply with laws and regulations.
Consider removing this section since it is duplicative of
current obligations.

Part I.B.2.h.(2)
(pg. 12-13)

Consider revising this section for SWM facilities not
maintained by the City and that discharge into the MS4 in
order to clarify the requirement for the City to ensure
compliance.

Part I.B.2.h.(3)
(pg. 13)

This section requests information for each MS4 outfall.

Please specify if the definition for “major outfall” per 40 CFR
§ 122.26(b)(5) is intended to be used here or consider
defining “outfall.”

Part [.B.2.h.(4)
and (5)
(pg. 13)

The City previously has reported the impervious, pervious, and
total acres of the MS4 in the City’s Chesapeake Bay TMDL Local
Phase I1 WIP.

Consider moving these requirements to the Chesapeake Bay
TMDL Action Plan section since the City already is reporting
this information.
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Permit Section

(page number)

Comments

Part I.B.2.h.(5) The reporting requirement of 54 months falls between years 4
(pg. 13) and 5 of the Permit.
Consider modifying this requirement.
Part The municipal yards that house vehicles will have Stormwater
[.B.2.i.(1)(d) Pollution Prevention Plan (SWPPP) coverage.
(pg- 14) Consider revising this section to indicate that the City will
maintain municipal vehicles to minimize fluid leaks.
Part Define “integrated management practice (IMP) plans and
[.B.2,j.(1)(c) techniques.”
(pg. 15)
Part .B.2.k.(4) Consider removing this requirement to track the training
(pg-17) and certification of those applying pesticides and herbicides
since there is an existing state training and certification
program as required by the Virginia Pesticide Control Board.
Part [.B.2.k.(9) Clarify whether training events shall be listed in the Annual
(pg. 17) Report for the fiscal year.
Part Once “outfall” has been clarified as to whether it includes the
[.B.2.1.(1)(a) definition of “major outfall,” consider revising this section to
(pg- 17) a percentage of high priority outfalls or areas instead of 100
outfalls.
Part The City performed land use monitoring as part of its MS4 Part 2
[.B.2.1.(1)(b)(3) | application and is continuing the effort in partnership with other
and (4) affected parties in the region. Additionally, there is no regulatory
(pg. 18) basis to include the facilities listed in (4). The City will develop

watershed maps that include relevant information to allow it to
prioritize the dry weather screening program.
Consider deleting these two criteria.

Part .LB.2.1.(2)
(pg. 18)

This section requires the development of a Wet Weather
Screening Program. Considering there are no water quality
standards for stormwater, this type of program most likely will
not provide any added benefit. Given the variability of rainfall,
inter-dry periods, land use changes, and the like, data from this
effort will be of limited value. This requirement also may
duplicate efforts from other permits, and wet weather monitoring
will provide minimal benefit.

Consider removing this section.

Part [.B.2.m.
(pgs. 18-19)

This section discusses coordination between the City and the
Virginia Department of Transportation (VDOT). The City cannot
force a meeting with VDOT. If VDOT refuses to meet with the
City, the City will be in violation of the Permit.

Consider revising this section to focus on coordination
instead of required meetings.
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Permit Section

(page number)

Comments

Part [.LB.2.m.(7)
(pg.19)

This section states that “the permittee shall make available to
VDOT all monitoring data collected from areas where the
physically-interconnected MS4 discharges to the VDOT MS4 or
received flow from the VDOT MS4.”

Confirm whether VDOT is willing to pay for this public data
and whether this requirement is reciprocal.

C. Monitorin

g Requirements

PartI.C.1.e.
(pg. 20)

Clarify the basis for choosing 15 collected and analyzed
samples before replacing a sampling location.

D. TMDL Action Plan and Implementation

Part .D.1.b. Consider referencing the latest version of the Chesapeake

(pg. 21-24) Bay TMDL Special Condition Guidance document (Guidance
Memo No. 14-2012) instead of providing the outdated
information in this section.

Part [t is unclear what is intended in this sentence.

[.D.1.b.(2)(a) Revise this sentence to be clearer.

(pg. 23)

Part The requirements of this section should apply to any BMP retrofit

[.D.1.b.(2)(f) that meets the current design criteria.

(pg. 24) Consider removing “after June 30, 2009.”

Part I.D.1.d. Clarify whether these annual reporting requirements are

(pg. 24-25) meant to be included in the MS4 Annual Report or if a

separate Chesapeake Bay TMDL Annual Report is necessary.

Part.D.1.d.(2)
and (3)

These two reporting requirements are very similar.
Consider combining them into one requirement.

(pg. 25)
Part Consider removing this requirement for a draft second phase
[.D.1.d.(5)(b) Chesapeake Bay TMDL Action Plan and making it part of the
(pg. 25) next permit.
Part .LD.2.b.(5) | The monitoring requirements will be difficult to achieve for the
(pg. 26) Polychlorinated Biphenyl (PCB) TMDL, since the manufacture of
PCBs was banned in 1979.
Consider revising this section.

Part .D.2.f. Clarify whether these annual reporting requirements are
(pg. 27) meant to be included in the MS4 Annual Report or whether a
separate TMDL Annual Report is necessary.

Part I.D.2.g. Consider removing this requirement and making it part of

(pg. 27) the next permit.
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Permit Section
(page number)

Comments

Part II-Conditions Applicable to All VSMP MS4 Permits

A. Monitoring
Part [I.A.2. Consider revising to “monitoring data not collected in-situ
(pg. 28) shall be conducted according to procedures approved under

40 CFR Part 136 or alternative methods approved by the U.S.
Environmental Protection Agency, unless other procedures
have been specified in this state permit.”

C. Reporting Monitoring Results

Part II.C.3. Consider revising the last two lines of this sentence to “data
(pg. 29) submitted to the Department” instead of “data submitted in
the DMR or reporting form specified by the Department.”

Task Scheduling and Due Dates

In addition to the above comments, the deadlines to complete various tasks after the
Permit issue date are burdensome. For example, the draft permit requires at least 3
tasks to be completed within 30 days, 11 within 12 months, 1 within 15 months, 2
within 18 months, 9 within 24 months, 5 within 36 months, 6 within 48 months, and
1 within 54 months, for a total of 38 tasks. Added to the 38 tasks are at least 54 that
are due annually for a total of 270 tasks to be completed by the end of the Permit
term.

Although some of these tasks are not overly time consuming, approximately one-
half are extremely time consuming and will require additional planning, consultants,
personnel, equipment, funding, budgeting, outreach, and City Council approvals.
These task deadlines are not specifically addressed here since tasks and timeframes
may be modified in your response to the Permit comments. Therefore, the City
respectfully reserves the right to address any tasks and requirements as well as the
due dates in its comments on the next version of the Draft Permit.

Program Costs

Considerable costs will be associated with implementation of the requirements of
the Permit above and beyond the current cost of the program. For example,
preliminary estimated costs to add the requirements of Part [.B.2.h. to our current
program are $2,500,000 initially and $840,000 annually thereafter. In fiscal year
2014, the City increased the monthly stormwater service charge from $6.41 to $6.99
per equivalent residential unit to cover the City’s assumption of the State
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construction general permit, to fulfill its obligations under the new stormwater
regulations, and to construct projects related to implementation of the City’s
Chesapeake Bay TMDL Phase II WIP. In fiscal year 2016, the City has proposed an
increase from $6.99 to $7.83. The City is extremely concerned about the potential
additional costs of the program which will have to be borne by Hampton citizens
and business owners.

VSMP Permit Fact Sheet

In addition to the comments outlined in the attached HRPDC letter and the City’s
specific concerns outlined herein, following are additional concerns relating to the
Fact Sheet. It is anticipated the Fact Sheet will be modified to reflect all comments
and changes made to the Draft Permit.

Item 1. Change “Virginia Beach” to “Hampton.”

Item 2. Consider indicating that, although the permit expired on March 8,
2006, it will continue in force until a new permit is issued.

Item 3. Revise the phone number to 757-727-6754.

Item 13. Under Virginia Code § 62.1-44.15:25, authority was transferred
from the Soil and Water Conservation Board and the DCR to the State Water
Control Board and the DEQ. Therefore, references to “Department” instead
should be “the Board” per the regulation.

Item 15. The City objects to the inclusion of Attachment 2, which does not
address the EPA’s ultimate resolution of the 2010 audit after the City
submitted its response to the EPA findings. Furthermore, the document is
nearly 5 years old and does not reflect the extensive upgrades made to the
City’s MS4 Program.

Item 19. Part [.LA.1 (Authorized Discharges) should be revised to accurately
reflect the definition in the regulation (9VAC25-31-10) for “storm water
discharge associated with industrial activity.”

Item 19. Under Part .LA.5 (Permit Maintenance Fees), clarify whether the
Permit is considered a new permit or maintenance of an existing permit.

Item 19. Part 1.B.2.e) (lllicit Discharges and Improper Disposal) should

reference the City’s Department of Public Works instead of the Department
of Public Utilities.
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Item 19. Under Part I.B.2.1) (Water Quality Screening Programs), the total
number of outfalls and the number required to be inspected annually may
need to be adjusted based on the definition of “outfall.”

In conclusion, the City of Hampton appreciates the opportunity to comment on the
January 23, 2015 DRAFT MS4 Permit No. VA0088633. Please do not hesitate to
contact us if you wish to discuss any of these comments.

Sincerely,

City Manager
Attachment
CC:  David K. Paylor, DEQ Director (w/attach.)
Melanie Davenport, Director of DEQ Water Division (w/attach.)

HRPDC
VDOT
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